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CONSTITUTIONAL. THE SECOND CHAMBER OF THE
MEXICAN SUPREME COURT OF JUSTICE (“SCJN”)
DETERMINED THAT CONCILIATION, AS AN ALTERNATIVE
DISPUTE RESOLUTION MECHANISM, PROTECTS THE RIGHT
OF ACCESS TO EFFECTIVE JUDICIAL PROTECTION AND,
THEREFORE, IS CONSISTENT WITH BOTH CONVENTIONAL
AND CONSTITUTIONAL LEGAL FRAMEWORKS
The Second Chamber  of  the SCJN,  resolved const itut ional  appeal
4977/2023 and determined that  conci l iat ion is  an appropriate  tool  that
contr ibutes  to  confl ict  resolut ion and prevents  the part ies  involved
from being subjected to  jur isdict ional  or  contentious procedures  that
may prove to  be exhaust ing,  cost ly ,  and burdensome.  Therefore,  i ts
design contr ibutes  to  the establ ishment  of  a  modern just ice  system
that  al igns  with  the r ight  of  access  to  judicial  protect ion and prompt
confl ict  resolut ion,  in  accordance with mult iple  instruments  of  both
conventional  and national  character .

This  decis ion is  based on the interpretat ion of  var ious  international
instruments,  such as  the United Nations Charter ,  the American
Convention on Human Rights,  the European Convention on Human
Rights,  and the norms of  the International  Labour  Organizat ion.
Addit ional ly ,  the Inter-American Court  of  Human Rights,  through i ts
fr iendly  sett lements,  has  recognized that  conf l ict  resolut ion is  not
l imited to  jur isdict ional  means.

Alternative  dispute resolut ion mechanisms,  such as  conci l iat ion,
promote a  modern,  ef f ic ient,  and expedited just ice  system,  as
recognized in  the Mexican Const itut ion in  Art ic les  17,  18,  and 123,
Sect ion A,  Subsect ion XX,  through the f igure  of  conci l iat ion,
part icular ly  mater ial ized in  the labor  f ie ld  through the pre-tr ial
conci l iat ion process.

Pre-tr ial  conci l iat ion in  labor  matters  provides  individuals  with  an
alternative  means to  resolve confl icts  voluntar i ly ,  quickly,  and with
legal  certainty.  This  tool  strengthens the r ight  of  access  to  just ice  by
creat ing a  space for  dialogue to  reach amicable  agreements.  To
achieve this  goal ,  in  labor  matters,  Mexico establ ished an
administrat ive  entity  with  ful l  authority  to  resolve confl icts  and issue
binding decis ions.  F inal ly ,  i t  is  important  to  emphasize  that
conci l iat ion does not  restr ict  access  to  judicial  procedures,  as  i t
al lows recourse to  the courts  i f  necessary,  and i ts  regulat ion does not
violate  Art ic le  17  of  the Const itut ion.

CIVIL. THE FIRST CHAMBER OF THE SCJN DETERMINED THAT
THE CONDITIONS OF “APPEARANCE OF GOOD RIGHT” AND
“RISK IN DELAY” DO NOT APPLY TO THE SEIZURE OF GOODS
AS A PRECAUTIONARY MEASURE IN COMMERCIAL MATTERS,
AS THESE ARE SPECIFIC TO AMPARO CLAIMS

The First  Chamber  of  the SCJN resolved const itut ional  appeal  136/2023
and establ ished that  for  the granting of  the precautionary  measure of
seizure  of  goods in  commercial  matters,  the cr i ter ia  of  “appearance of
good r ight”  and “r isk  in  delay”,  which are  exclusive  to  amparo claims,  do
not  apply.  Instead,  i t  is  suff ic ient  to  prove the existence of  a  l iquid and
enforceable  credit ,  as  required by Art ic le  1175,  Sect ion I ,  of  the
Commercial  Code.

The case arose from an amparo claim f i led against  the const itut ional i ty
of  Art ic le  1175,  Sect ion I ,  of  the Commercial  Code,  which requires  a  l iquid
and enforceable  credit  rather  than “appearance of  good r ight”  and “r isk
in  delay”.

This  decis ion was based on the pr inciple  that  the seizure  or  attachment
of  goods,  l ike  any precautionary  measure,  does  not  ar ise  in  the abstract
but  is  implemented within  a  legal  process  fol lowing speci f ic  rules.
Therefore,  for  the attachment  of  goods in  commercial  matters,  i t  is
necessary  to  meet  the requirements  of  Art ic le  1175,  Sect ion I ,  of  the
Commercial  Code,  which obl iges  the appl icant  to  demonstrate  the
existence of  a  “ l iquid and enforceable”  credit .

These requirements  relate  to  the l ikel ihood of  the r ight  being invoked
but  are  not  equivalent  to  or  interchangeable  with  legal  f igures  such as
“appearance of  good r ight”  and “r isk  in  delay”,  which are  condit ions  that
must  be examined for  the injunct ion in  amparo claims.  This  dist inct ion
arises  f rom the di f ferences  between these legal  procedures  and the
purposes  of  their  respect ive  precautionary  measures.

Thus,  s ince the injunct ion in  amparo and the seizure  of  goods in
commercial  c la ims fol low di f ferent  procedures  with  dist inct  object ives,
the aforementioned art ic le  is  not  unconst itut ional  for  requir ing the
appl icant  to  prove the existence of  a  “ l iquid and enforceable”  credit
instead of  applying “appearance of  good r ight”  and “r isk  in  delay”.
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CIVIL. THE FIRST CHAMBER OF THE SCJN RULED THAT
MAXIMUM CAPS FOR THE QUANTIFICATION OF MORAL
DAMAGES ARE UNCONSTITUTIONAL AS THEY VIOLATE THE
RIGHT OF VICTIMS TO FULL REPARATION
The First  Chamber  of  the SCJN resolved const itut ional  appeal  711/2023
and determined that  art ic le  1995 of  the Civi l  Code for  the State  of
Puebla,  which establ ishes  a  maximum cap of  one thousand days  of
general  minimum wage for  the quanti f icat ion of  compensation for  moral
damages,  is  unconst itut ional .  I t  v iolates  the v ict ims’  r ight  to  ful l
reparat ion of  damages,  as  i t  prevents  judges from issuing fair  decis ions
to quanti fy  this  concept  based on reasonableness  and taking into
account  the speci f ic  c ircumstances of  each case.

The case arose from an amparo claim f i led against  the
unconst itut ional i ty  of  art ic le  1995 of  the Civi l  Code for  the State  of
Puebla,  in  i ts  vers ion ef fect ive  unti l  December  29,  2017,  which was
appl ied subsidiar i ly  in  the cr iminal  process.

This  decis ion is  based on the June 10,  2011,  amendment to  Art ic le  1°  of
the Mexican Pol i t ical  Const itut ion,  which recognized the r ight  of  v ict ims
to reparat ion for  human r ights  v iolat ions,  including measures  of
rest i tut ion,  sat isfact ion,  non-repetit ion,  and compensation,
conceptual ized as  the r ight  to  ful l  reparat ion of  damages.

In  cr iminal  matters,  the purpose of  damage reparat ion is  to  restore  the
vict im to  the s i tuat ion they were in  pr ior  to  the commission of  the cr ime.
To achieve this ,  i t  must  be t imely,  ful l ,  comprehensive,  ef fect ive,  fa ir ,
and proport ional .

In  this  sense,  fa ir  compensation is  not  only  a imed at  restor ing the lost
patr imonial  balance but  must  also be suff ic ient  to  enable  the af fected
person to  meet  their  needs and l ive  a  dignif ied l i fe .  Therefore,  the r ight
to ful l  reparat ion of  damages is  incompatible  with  the existence of  caps,
tar i f fs ,  or  maximum and minimum l imits  that  hinder  the quanti f icat ion
from being tai lored to  the speci f ic  character ist ics  of  each case to  be
just .
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CIVIL. THE FIRST CHAMBER OF THE SCJN DETERMINED
THAT FINANCIAL COMPENSATION FOR THE DISSOLUTION
OF MARRIAGE OR COHABITATION CAN BE CLAIMED BY
THOSE WHO HAVE DEDICATED THEMSELVES
PREPONDERANTLY TO HOUSEHOLD CHORES AND FAMILY
CARE, REGARDLESS OF THEIR GENDER
The First  Chamber  of  the SCJN,  resolved const itucional  appeal
4316/2023,  and determined that  Art ic le  342-A of  the Civi l  Code for  the
State  of  Guanajuato is  const itut ional  by  establ ishing that  e ither
spouse may demand compensation from the other  of  up to  f i f ty
percent  of  the value of  the assets  that  were acquired during the
marr iage,  provided that  they have marr ied under  the regime of
separat ion of  property  and that  the plaint i f f  has  devoted himself
preponderantly  to  the home or  to  the care  of  the family,  s ince i t  does
not  exclude men from request ing compensation when they assume the
burdens of  domestic  work and care  of  the family  to  a  greater  extent.

In  this  regard,  this  matter  der ived from an amparo claim f i led against
Art ic le  342-A of  the Civi l  Code for  the State  of  Guanajuato,  s ince i t  was
al legedly  discr iminatory,  s ince i t  prevented the man from accessing
economic compensation under  the gender  stereotype that  he could
only  be an economic provider  and not  someone who could also
dedicate  himself  to  domestic  work and chi ldrearing.  

In  this  sense,  the Chamber  based i ts  decis ion on the recognit ion of  the
role  of  language in  guaranteeing gender  equal i ty  and the el imination
of  stereotypes.  The use of  neutral  language in  the phrase “either
spouse may sue the other”  al lows both men and women to  have equal
access  to  f inancial  compensation.

This  approach avoids  reproducing stereotypes about  gender  roles  in
the home and recognizes  that  family  dynamics  have evolved towards
more equitable  part ic ipat ion.  The art ic le  in  quest ion al lows either
spouse or  common-law partner  to  request  f inancial  compensation,
without  assuming based on gender  stereotypes that  the woman
performed the housework and chi ld-rear ing –  e n t i t l i n g  h e r  a s  t h e  o n l y
o n e  e l i g i b l e  t o  r e q u e s t  i t –  and that  the man was the only  economic
provider  during the relat ionship and,  therefore,  the only  one obl iged
to pay i t .

The granting of  this  compensation does not  depend on the gender  of
the person request ing i t ,  but  on proving that  the person who assumed
the responsibi l i t ies  of  the home and care  during the marr iage or
cohabitat ion was at  an economic and patr imonial  disadvantage at  the
end of  the relat ionship because he or  she was unable  to  dedicate
himself  to  paid work in  the same way as  his  or  her  partner  did.
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